BEFORE THE DIVISTON OF WATER RESOURCES
DEPARTMENT OF PUBLIC WORKS |
 STATE OF CALIFORNIA

ofo
Tn the Matter of Application 30$46 of L. Lonere and
Vincent Cortese to Appropriste later from Penitencia
Creek, Tributary to Coyote Creek in Santa Clars County
for Irrigation Purposes.

oQo

Decision A. 10946 D. 537

Dacided July 22, 1946

obo

Appearances at Hearing held at San Jose on April 29, 1946.

For Arpplicants

T. Lonero and Vincent Cortese : L. D+ Bohnett

For Protestants

'E. E. and K. U. Blackburn et al, ) - . J. Rankin and
L _ )
- Hanchett Securities Company } C. E. Luckhardt

For Division of Viater Rescurces

Gordon Zander, Supervising Hydraulie Enginseer, Division of
Water Resources, Department of Public iorks, State of California.
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General Description of Project

Application 10946 was filed with the Division of Water Resources
on'Ianuary'é, 1945, by L. lLonero and Vincent Cortese for a permit to appro-
priate 2.5 cubic feet per second {not to ~xcsed 110 acre feet per annum)
of the waters of Penitencia Creek from January 1 to June 30 of each season,

at a point near the intersection of Penitencia Road and Toyon Avenue in

_ Pala Rancho for the irrigation of 55 acres of land bounded on the east by




Toyon Avenus and on the south by licXee Road. By letiter dated August 9,
1945, applicants! attorney authorized the Divislon to amend Application
10946 by reducing the season 6f diversion to the pericd from January 1 to_
May 15 of each season in the thought that the reduction might result in
the withdrawal of thg protests. Although the application was so amended,

none of the protests were withdrawn.

PROTESTS

A joint protest was filed by the following parties.

| ~ Table No. 1
Neme of Protestant | Acres Owmed

1. E. E. anﬂ Ne T. Blackburn 50

2. TFred E. Lester 60
*3,.  Alfonso Sunseri . _ lb
*4..‘ M. Celilc : | | . 10
*5. b’ Paul Vlastelica and Pauline Vlastelica _ : 10
*G, Harry B. Boos . 10
*7. Cora A. Childrey _ ' 5

8. B. Namontano - . 8.5
*9., M, F. Barberio ' 7 |
-10. Walter Ruge _ 20
1l. Hobson Bros. : o o ' 132
12.. ke Rainer:l ' - ' : 5
13. O« L. famson : 17.75
14. Alleen A, Dixon' - _ : 21
*15. V. Azzerello N 20
16, Henry Imevalle | ' _ 30



. Table No, 1 {Cont'd.)

17, L. N. Luc_iCh- . 15.9

18. George S. Kipirash ' : . | =8

*19. Henry Wendt, Jr. _ 3

. 20. B. Martini | ' 11
| Total 4B3.75 acres

These protestants claim prior appropriative rights as well as
_riparian right§ and the use of wataer from.Penitencia Cresk for many years.
They claim that for many years they have taken all of the flow of Penitencia
Creek during the spring months for the irrigation of their lands which are
riﬁarian_to the.stream below the proposed point of dlversion of the applicant
and allege in effect that during the irrigation season there is_no.unr
appropriated water available for diversion under Application 10948,

It waz found however as a result of a preliminary ihvestigation
madg-by this office on May 21, 1945, thal eight of the protestants whose
namés_&re preceded by an'aéterisk in the above Table, actuaily di#eft wter
from Penitengia-Creék_af points above the proposed poiﬁt of diversion of the

| applicantd.

thchett Secﬁritias Company, & Nevada Corporation owns a parcel

of land, the northerly boundary of whieh runs in the center of Penitencia
.craek for a distance of apprcximatelj 1,574 feet, the easterly extremity
or.which is apprbximately 574 feet westerly of the 1ntersection of Penitencia
Creok Road and Toyon Avenue. Protestant c¢laims to divert water from s

_§oint Jocated on its property and to use it for irrigzaticn purposes under a
right based upon use commenced prior to December 19, 1914, the effective

date of tha.ﬁaﬁer.Commission Act, and also under a claim of riparian owﬁef—
ship. The company alleges in effect that there is no unappropriated water

in Penitenclia Creek available for appropriation under Application 10946.
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Hearing Set in Accordance ''ith the iater Code.

Application 10945.was complefed in sccordance with the Watér
Code and the Rules and Regulations of the Division of Water Rescurces and -
being protested was set for public hearing on Mbnda?, April 29, 1945,
nat 10:00 ofclock A. M. 1ﬁ Department 4, Court Room, Court House, San Jose,

Caiifornia. Of this hearing spplicants and protestants were duly‘notified.

GENERAL DISCUSSIUN

. | Penitencia Cresi, thé source of the provosed appropriation, rises
- on the westerly slopé of Poverty Ridge in the Coast Range Yountains at an |
elevation of approximately 5;000 feet above sea_level and Tlows in a general
westerly direction to its junetion wiﬁh Coyote Creek just north of the city
of San Jose. The watershed abﬁve the point where the creek debouches on
- to fha valley floor contains an area of approximately 23.0 sguare miles.
Under the terms of a cqoperative agreement entered into én Iannafy |
1, 1930, between the Santa Clara Valley Water Conservation District and
th@ Diviéion_of Tater Resources.an investigation of the water resources
jot Santa Clara Valley was undertaken, the results of which are incorporated
in Bulletin 42 of the Division entitled “Senta Clara Investigation, 1933."
According to this bulletin during the season of 1931-32 which was one
of approximatgly normal precipitation the footﬁill and mountain runoff of
Penitencia Creslk abové the wvalley floor was estimated as being'approiimAtelj
8,330 acre feet of which amount about 2,920 acre fest were wasted into
Coyote Creek.below all-divérsions and valley percolation.r
The runoff of P@nitenéia Creek is typical of arll coastal stresms

-in that 1ocﬁlity, being flashy and ilntermittent depending almost entirely
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.upon the intensity of rainfall on the watershed. Normally most of the

rainfall occurs during the months of January, February and Harch, but at
© times there aré_storms-during April =nd May.

 Testim0ny presented at the hearing indicates that a2ll diversions
by the profestants are made from Penitencia Creek aﬁove ita conflinence with
Kiﬁg.Road which i=z approximately three-guarters of a mile above the junction
of Penitencia Creek and Coyote Creek snd that any water which flowed past
King Hoﬁd_was-no longer available for the protestants' use.

For the past six years or more the Santa Clara Valley Water
conservﬁtion Distfict has been diveriing and spreading the surplus waters
of Penitencia Creek without a permit from this office, withqut apparent.
~objsetion from anyone and without protest to its Application 11010 filed
" with the Division on March 20, 1945, for a permit to appropriate 3,500
acre feet per annum of the waters of Penitencié Creek at a point approxi-
_mately 100 yards upstream.from.the applicants' proposed point of diverslion.
As the maxter now stends Application 1094& of Lopern end Cortese has an earlier
priurity than Application 11010 of Santa Clara Valley Water Oonseriation-
District and the District apylication. it approved, will be subjeet to any
. right which the earlier.applicants mey acquire under Application 10946.

In order to determine the approximate amount of unappropriated
water in Peﬁitencia Creek during recent jears the amounts of water_which_the
Conservation District has been diverting to underground storage without
permit from the Divisiop way be added to the amounts of water which passed
King Road during the same period. | |

Fortunately, records of Penitencia Creek near King Road and
records of the diversions_by the: Conservation District during. the seasons

of 1938-39 to 1944-45 inclusive are available and wers introduced as exhihits




at the héaring {Transeript, pages 7 and 21). From thess records the

following table has been prepared. The index of wetness having been computed
from the average precipitation at San Jose and at Lick Cbservatory and

the amount of unappropriated'water in Peniténcia Creek being the sum of

the amount of water passing Hing Road and the smount of water diverted

by the Conservation District.

Table No. 2

w.\'

a Unappropriated ' N

Index of Water Season of ~
Season _ ﬁetness Acre Feetb Availability
193839 o 207 Feb. 3 to Yar. 10

193940 N2 4,08 Jan. 10 to Apr. 20
1940-41 145 7,844 Dec. 27 to May 15
1941-42 123 5,376  Dee. 15 to Yy 18

194243 ‘ - 96 3,366 Jan. 21 to May 2

1943-44 83 3,391 © Jan. 24 to Apr. 27

1944-45 | 92 4,773 Jan. 28 to Apr. 16

The applicants are_seeking to appropriate 2.5 cuble feet per

" second (not:to exceed 110 acre feet per annum} from about Ianuary.l to

. about ¥ay 15 of each season for the irrigation of 55 acres of orchard,

which will probably require an aversge net duty of 1.5 acre feet per &cfe
annually accordiﬁg te Bulletin Nee 6 of the Department of Publie Wofks,
Division of Engineering and Irrigation eptitled "Irrigation Requirements
of California Lands". The 110 acre feet psr snnum which applicants seek:

to appropriante will provide a gross duty of 2.0 acre feet per acre per

annum which is in conformity with good irrigation practice in that locality.
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Tabls Noe. 2 indicaetes conclusively that 110 acre feet of

unappropriated water is available.for appropriation by the applicants even

during an extremely dry season such as that of 1938-393.

At the hearing, the protestamts endeavored to show that the flow

of Penitencia Creek was extremely flashy and not reliable and was not well

gugtained after flood flows. Thile 1t is true that the flood periods

are of short duration the records of unappropriated sireamflow as'determined

by the amounts of water which passed King Road and the amounts of water

diverted by the Conservation District indicate that the flows following

the spring freshets are very

well sustained as shown by the following

table.
Table No, 3

2 : : _ : Dates of Slight

: Sustained : : Ko. of days : Precipitation .
Date of : Period : Average : Flow : Within Sustained
Termination : of Unappro- : Runoff : Exceeded : period of unappro-
of Storms : pristed watar ! c.fe8e. : 25 cof.=. : vriated Water
2-29-40 + 23 days s+ 1l.3 : 17 days :+ Mar. 10,15,16,19
S~31~40 = 20 days 1 17.6 : 17 days s Apr. 3,8
Bttt : 83 days : 15.1 : 23 days : Mar. 13,14
4wl0=d] 1+ 18 dsys - : 24,0 : 18 days :
2wl t 30 days 1 14,1 28 days : Feb. 21,24

: : H H

. 4=17-42 : 51 days H 0.7 : 26 days : Apr.,27,30 May,12,16

B-17-43 : 35 days : 10,1 : 29 days & Mav. 21,22,29 Apr. 5,7,8
Bededd 1 30 days 't 118 : 21 days :
2=5-45 : 21 days 13.0 : 21 dsays :

Yob. 14,17,18

Although Teble No. 2 indicates that during a season of normal

precipitation there is little or no runoff in Penitencia Creek after lay 1,

the record covers a period of seven seasons only and the records of




. | : precipitgtion at San Jose and Lick Cbservatory indicate that at times,
even in seasons of less than.normal precipitation the-rainfall during
the month of May is greater than during the month of April, (e.g., seasons
of 1930-31, 1932-33, 1933-34, 1938-39) =nd we do not see thé necessity of
further 1iﬁiting the.season of diversion. Tﬁa 1ntermitteﬁt condition_of
flow in the stiream however should constantly place the appiicants on guard
to so reguiate their diversion &s not to interfere with the prior rights

below.
CONCLUSION

| The testimony presented at the héaring held in connection with
Application 10946 indicates conclusively that there is sufficient una?pro—
pristed water in Penitencia Creek during.a season of normal runoff %o .
“Justify the aﬁproval of Appiication 10946. The regimen of the stream.is.
.' guech however that the_applica.nt.s mst be coﬁstantly on guard %o so refg_ula‘ce
.their diversion and use so as not tc¢ interfere with prior vested=rights.
'Application 10946 having been filed with the Divislon df Hater

Resources ags above stated, protests having been filed, a public hearing

having been.helg and the Division now being fully infoﬁmed in.the p:emiseé.
" IT IS HEREBY ORDERED thet Application 10946 be approved end a

permit lssued subject ¥o such of the usual terms and conditions as may

be appropriata. _

WITNESS my hand and the seal of the Department of Public Works

dap of July , 1946.

(f_ﬁ___sgw

Edward Hyatit, State Engineer =~




